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CPI Nl ON AND ORDER

Petitioner, by and through his attorney, appeals the witten
initial decision and order of Adm nistrative Law Judge WIliamR
Mul I ins, issued on February 24, 1999, after the conclusion of an

evidentiary hearing held on July 23 and 24, 1998.%' By that

1 A copy of the initial decision and order is attached.
Petitioner filed a tinely Notice of Appeal on March 4, 1999, and
submtted a brief in support of this appeal on March 24, 1999.
The Adm nistrator filed a reply brief opposing petitioner’s
appeal on May 7, 1999.
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decision, the law judge affirnmed the Adm nistrator’s denial of a

first-class airman nedical certificate on the grounds that
petitioner failed to establish by a preponderance of the evidence
a satisfactory nedical explanation for his | oss of consciousness
experienced on March 8, 1997. The |law judge held that petitioner
was disqualified fromholding an airman nedical certificate under
sections 67.109(a)(2), (3), and (b); 67.209(a)(2), (3), and (b);
and 67.309(a)(2), (3), and (b).?

2 Sections 67.109, 67.209, and 67.309, codified at 14 CF.R Part
67, are identical provisions applying to first, second, and
third-class airman nedical certificates. Section 67.109 provides
in pertinent part:

67. 109 Neurol ogic
Neur ol ogi ¢ standards for a first-class airnman nedical
certificate are:

(a) No established nedical history or clinical diagnosis
of any of the follow ng:

* * *

(2) A disturbance of consciousness w thout satisfactory
medi cal expl anation of the cause; or

(3) Atransient |oss of control of nervous system
function(s) wthout satisfactory nedi cal explanation of the
cause.

(b) No other seizure disorder, disturbance of
consci ousness, or neurologic condition that the Federal Air
Sur geon, based on the case history and appropri ate,
qualified nmedical judgnent relating to the condition
i nvol ved, finds-

(1) Makes the person unable to safely performthe duties
or exercise the privileges of the airman certificate applied
for or held; or

(2) May reasonably be expected, for the maxi mum duration
of the airman nedical certificate applied for or held, to
make the person unable to performthose duties or exercise
t hose privil eges.



3
Petitioner is a Captain with United Airlines and has been a

pilot wth the conpany for the past 12 years. (Transcript (Tr.)
123.) Around 8:00 p.m on March 7, 1997, upon returning to work
froma three-week vacation, petitioner and his co-pilot, M chael
Mal oney, flew a conmmercial passenger aircraft from Denver,

Col orado, to Chicago, Illinois, arriving around 5:00 a.m on
March 8, 1997.° (Tr. 126-128, 162-163.) Petitioner testified
that upon arriving in Chicago, he slept for only a half-hour
because he drank so nmuch coffee and did not eat nmuch during the
all-night flight to Chicago.* (Tr. 127-128.) Petitioner net M.
Mal oney between 10: 00 and 10:30 a.m and had breakfast, which
consi sted of several cups of coffee with lots of sugar and a
sweet roll. (Tr. 129-130, 164.)

After breakfast, around noon, petitioner and his co-pil ot
went to a bookstore. (Tr. 165.) Petitioner testified that,
while in the bookstore, he did not feel well: he felt
l'i ght headed, dizzy, sweaty, and his vision was blurred. [|d.

Petitioner further testified that the synptons persisted as he

| eft the bookstore. (Tr. 131.) At the hearing, petitioner

(..continued)

% Petitioner had an hour |ayover in San Diego, California, prior
to conpleting his journey. (Tr. 127.)

* Petitioner had been awake for nearly 24 hours. During the
flight to Chicago, petitioner only took a bite out of his crew
meal and sent the remaining neal back to the steward(ess). (Tr.
126, 128.)
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testified that he could tell something was wong as he stepped

out onto the street, turned and noticed the L-train running
overhead, and fell backwards, hitting his head on the ground.
Id.

Petitioner’s co-pilot testified that he observed petitioner
standing in the mddle of the street with his back turned towards
hi m | ooking up toward the L-train passing overhead. (Tr. 167.)
M. Ml oney further testified that as petitioner turned to face
him he noticed that petitioner’s face was clenched and his eyes
were wi de open, and then petitioner’s upper body began to
convul se and his | egs becane very rigid, causing himto fall and
hit his head on the ground. (Tr. 168-169.) M. Ml oney and an
unidentified pedestrian ran to petitioner, picked himup, and
carried himover to the sidewal k. (Tr. 169.) According to M.
Mal oney, petitioner’s body continued to convul se, his face was
purplish-blue, his eyes were rolled back in his head, his nouth
was foam ng, and he was bleeding. (Tr. 170-174.) M. Ml oney
testified that petitioner appeared unconscious. (Tr. 175.)

After paramedics were called and arrived at the scene around 1:15
p.m, petitioner was taken to the enmergency room of Northwestern
Menorial Hospital in Chicago, Illinois, where he was di agnosed

with a syncopal episode induced by hypoglycenia.®> (Petitioner

> The term syncopal episode sinply neans fainting, i.e., a
tenporary gl obal reduction in blood flowto the brain that
results in a |l oss of consciousness. (Tr. 244.) The term
hypogl ycem a refers to bl ood sugar neasured | ower than the normal
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Exhibit (Pet. Ex.) 2; Adm nistrator Exhibit (Adm Ex.) 1, at 47

and 53.)

On March 11, 1998, after review of petitioner’s nedical
file, the Federal Air Surgeon for the Federal Aviation
Adm ni stration (FAA) denied petitioner’s application for issuance
of a first-class airman nedical certificate on the grounds that,
on March 8, 1997, petitioner suffered a generalized tonic-clonic
seizure that rendered himineligible for nedical certification
under FAR ® (Adm Ex. 1, at 9-11.) In his brief filed in
support of this appeal, petitioner argues that the | aw judge
erred in finding that he failed to sustain his burden of proof.
Petitioner clains that there is substantial and reliable evidence

in the record establishing that on March 8, 1997, he suffered

(..continued)

range. (Tr. 336.) The normal blood sugar range is 90 mlligrans
percent. (Tr. 339.) The paranedics’ pre-hospital report

i ndi cates that petitioner’s blood sugar neasured bel ow 50
mlligrams percent follow ng the episode in which he | ost

consci ousness. A bl ood sugar neasured at 50 mlligrans percent
is evidence of hypoglycem a. A solution made of 50 percent
concentrated gl ucose and nornmal saline was adm ni stered
intravenously to raise petitioner’s blood sugar. (Adm Ex. 1, at
47.)

® Petitioner’s original application for a first-class airman
medi cal certificate was denied on May 30, 1997. (Adm Ex. 1, at
24.) On June 12, 1997, petitioner filed a request for

reconsi deration with the Federal Ar Surgeon. (Adm Ex. 1, at
18.) In a letter dated July 11, 1997, the Manager of the
Aeronedical Certification Division instructed petitioner to
submt test results froma current glucose tol erance test and
current tilt-table test along with a nedical certification
application to the FAA after expiration of a six-nonth waiting
period. (Adm Ex. 1, at 16.) This appeal stenms fromthe FAA s
March 11, 1998 denial of petitioner’s airman nedical certificate.
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ei ther a syncopal episode or a provoked synptonmatic seizure,’ due

to reactive hypogl ycem a aggravated by |ack of sleep and ot her
factors.® The Administrator filed a lengthy reply brief opposing
petitioner’s appeal and urging the Board to uphold the | aw
judge’s initial decision. After careful review of the briefs,
pl eadi ngs, and the entire record, petitioner’s appeal is denied.
Petitioner’s witness, Dr. Mark Rosenbl oom the attending
energency room physician at Northwestern Menorial Hospital who
exam ned and treated petitioner imediately follow ng the event
in which petitioner experienced a | oss of consciousness,®
testified that he believes petitioner experienced a syncopal

epi sode resulting from hypogl ycem a, |ack of sleep, too nuch

" A seizure is an abnormal and excessive discharge of nerve cells
in the brain. (Tr. 237.) Seizures are classified as: idiopathic
sei zures (cause unknown) and synptomatic sei zures (caused by sone
type of neurologic insult resulting from anong other things, a
bl ocked bl ood vessel, injury to the brain, |lack of oxygen, etc.).
(Tr. 83-85, 238-239.)

8 Hypoglycenia is broadly categorized as fasting hypogl ycem a or
reactive (postprandial) hypoglycema. (Tr. 336.) Fasting
hypogl ycem a is | ow bl ood sugar associated with no food intake
for six to eight hours. |d. Reactive hypoglycema is a
condition where the blood sugar falls within three to five hours
after ingestion of a carbohydrate load. (Tr. 336-337.)

°® Dr. Rosenbloomis licensed to practice nedicine in the State of
I[llinois and is certified by the American Coll ege of Energency
Physicians. (Tr. 7; Pet. Ex. 1.) On a daily basis, he sees two
to four people who have experienced a | oss of consciousness and
has to determ ne whether it was syncopal or seizure related.

(Tr. 14.) Moreover, he attends two to three nedical conferences
a year and has authored a textbook in which he researched and
wote a section on seizure. (Tr. 25.)
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caffeine, and insufficient food. (Tr. 15, 22-23.)! The doctor

expl ai ned, during the hearing, that nuscle clenching and tonic-

clonic novenents that m ght be msinterpreted as seizure-like

activity mght acconpany a hypogl ycenic episode. ™ (Tr. 42.)
Dr. John E. Myers, a board-certified neurol ogist, also

testified on behalf of petitioner and offered a slightly

di fferent nedi cal opinion regarding petitioner’s |oss of

consci ousness on March 8, 1997.'2 (Tr. 64-65.) After a review

of petitioner’s nedical history, an interview wth petitioner’s

co-pilot, and a thorough physical exam nation, Dr. Mers

di agnosed petitioner with a synptonatic seizure resulting from

reactive hypoglycem a that may be prevented fromreoccurring by

mai ntaining a proper diet.*® (Tr. 66-88; Pet. Ex. 8.) During

% Thi s diagnosis was based on consideration of many factors,
including: 1) there was no incidence of tongue biting or
urination in this case, which is comonly associated with
seizure; 2) petitioner did not experience a post-seizure state
known as acidosis, which is often represented by abnormal vital
signs that include an el evated heart and respiratory rate and | ow
bicarb |l evel; 3) petitioner’s physical exam nation did not reveal
any abnormalities; 4) petitioner reported feelings of weakness
and |ight headedness prior to the episode, which is consistent

wi th hypogl ycem a; and 5) the paranedics reported a glucose |evel
bel ow 50, which is an abnormally | ow bl ood sugar | evel evidencing
hypogl ycem a. (Tr. 15-17, 22-24, 42, 45-46.)

1 Tonic-clonic novenments refer to the stiffening and jerking
activity associated with seizure. (Tr. 243, 250.)

2 Dr. Myers has over 15 years of experience as a neurol ogi st.
He is a menber of the Anmerican Acadeny of Neurology and is
affiliated wwth a nunber of state and | ocal nedica

organi zations. (Tr. 62-63; Pet. Ex. 4.)

3 Dr. Myers initially diagnosed petitioner with syncope
resulting fromhypogl ycem a. However, after receiving an
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the hearing, Dr. Myers acknow edged that seizure caused by

hypoglycem a is a rare diagnosis. (Tr. 89, 93.) However, he
testified that during his past 15 years in nedical practice, he
has di agnosed it in two or three patients. (Tr. 93.) He further
testified that nmedical literature recognizes that hypoglycem a
may cause seizure. (Tr. 92.)

The Administrator’s nedical experts, Dr. John D. Hastings'
and Dr. James N. Heins,' both agree that seizures may occur in
peopl e with profound degrees of hypoglycem a and in diabetics
wi th an overdose of insulin. (Tr. 259, 262-263, 288, 340, 374.)
However, they both testified that reactive hypogl ycem a can not
cause an acute synptomatic seizure. (Tr. 259, 261-265, 347, 350-

351.) Dr. Heins explained that reactive hypoglycema is a benign

(..continued)

abnormal ly | ow gl ucose tol erance test from petitioner,
interview ng petitioner’s co-pilot, and consultation with an
endocrinol ogist, Dr. Myers nodified the diagnosis. (Tr. 71-83;
Pet. Ex. 6, 7, and 8, Adm Ex. 1, at 91-94, 136-137, and 139.)

Y Dr. Hastings is a board-certified neurologist, who currently
holds a license to practice nedicine in Cklahoma and M ssouri.
He has been an avi ation nedi cal exam ner since 1976 and has
taught about the neurol ogi c aspects of aviation nedicine for the
FAA since 1978. 1In addition, he has served as a consultant for
the Federal Air Surgeon and has witten an article titled
“Convul sive Syncope in the Aviation Environnent.” (Tr. 231-235;
Adm Ex. A-2.)

> Dr. Heins is a board-certified endocrinologist wth

approxi mately 24 years of experience. He is also a Professor of
Cinical Medicine at Washington University School of Medicine, a
Consul tant of Endocrinol ogy at Barnes Jewi sh Hospital in St.
Louis, Mssouri, a Director of the Endocrinol ogy Division at

M ssouri Baptist Medical Center in St. Louis, Mssouri; and he
teaches nedicine in various hospitals. (Tr. 330-334; Adm EXx.
6.)
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condition that involves the del ayed secretion of insulin in

response to a carbohydrate load. Dr. Heins further expl ained
that once a patient’s bl ood sugar goes down, adrenaline and ot her
hornones are secreted and the bl ood sugar automatically returns
to normal levels |long before it gets | ow enough for a | ong enough
duration to produce a seizure. (Tr. 338-339; 349-350, 353-
354.)' Both doctors testified that they have never seen or
heard that reactive hypogl ycem a causes sei zures, and Dr.
Hastings further testified that nedical literature does not
support the theory that reactive hypogl ycem a causes sei zures.
(Tr. 259, 261-265, 320, 347, 350-351.)

Dr. Hastings and Dr. Heins both believe that reactive
hypogl ycem a was not a factor that induced petitioner’s |oss of
consci ousness on March 8, 1997. (Tr. 265, 341, 355.) Dr. Heins
expl ai ned that reactive hypoglycem a occurs within three to five
hours after eating a neal, and petitioner’s episode occurred
approximately one to two hours after he ate. (Tr. 336-337, 343.)
Thus, both doctors believe that petitioner’s |oss of
consci ousness occurred too soon after the nmeal to be attributed
to reactive hypoglycema. (Tr. 265, 342-343, 346.)

Dr. Heins further explained that the coffee with sugar and

sweet roll that petitioner ingested kept his blood sugar up, and

' Dr. Heins testified that at bl ood sugar neasured at 40
mlligrams percent, a patient generally |oses consciousness,
between 30 and 35 mlligranms percent a patient will convul se, and
at about 20 mlligrams percent they will die. (Tr. 340, 345.)
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believes that the bl ood sugar test perfornmed by the paranedics

was flawed. (Tr. 342-344.) According to Dr. Heins, the bl ood
sugar test used by the paranedics is calibrated to give an
accurate reading on arterialized capillary blood, and the
paranedi cs took the blood sanple frompetitioner’s scalp wound or
an IV, which is venous blood. (Tr. 344, 358-359.) Dr. Heins
further explained that venous blood carries blood sugar ten
poi nts higher than capillary blood. He thus believes that
petitioner’s true blood sugar at the tinme the paranedics
adm ni stered the bl ood sugar test was approxi mately 60 or bel ow,
which is insufficiently lowto produce a | oss of consci ousness.
(Tr. 345.)

In these proceedi ngs, the burden of proof is on petitioner
to establish his nedical qualifications by a preponderance of

reliable, probative, and substantial evidence. Petition of

Wtter, NTSB Order No. EA-4500 at 3 (1996). Disqualification for
medi cal certification follows any | oss of consciousness for which

no satisfactory nedical cause is ascribed. Petition of

Scar puzza, 3 NTSB 256, 257 (1977). In weighing nedi cal
testinony, the Board reviews expert testinony and draws
concl usi ons based on the quality of the nedical opinion. This
qual ity depends on the logic, objectivity, persuasiveness, and

depth of the nedical opinion. Petition of Ruhmann, NTSB O der

No. EA-3710 at 11 (1992).

After careful review of the record in this case, we reject
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petitioner’s argunment that reactive hypoglycem a was a factor

that caused his | oss of consciousness, and adopt the findings of
the law judge. |In upholding the Adm nistrator’s denial of

medi cal certification, the |aw judge relied upon M. Ml oney’s
description of petitioner’s novenents, which Dr. Hastings
testified denonstrated a generalized tonic-clonic seizure.
Absent a finding that the | aw judge’'s determ nations are

i nherently incredible or inconsistent with the overwhel m ng

wei ght of the evidence, the law judge’s findings will not be

di st ur bed. Petition of Wtter, NTSB Order No. EA-4500, at 4

(1996).' We also find that the likelihood of petitioner’s |oss
of consciousness being attributed to reactive hypoglycema is
specul ative and renote, and is not adequately supported by the
record. The record shows that the timng between petitioner’s
meal and | oss of consciousness is too short to be attributed to
reacti ve hypoglycem a. Moreover, the evidence suggests that the
bl ood sugar test perfornmed by the paranedi cs may have been

flawed, and the record shows that petitioner’s treating

" W reject petitioner’s alternative argunment that the |aw judge
i nproperly considered unreliable testinony of a |lay w tness upon
whi ch no testifying physician relied. The record clearly shows

t hat several physicians, including petitioner’s witness, Dr. John
A. Myers, considered statenents of M. M chael Ml oney,
petitioner’s co-pilot and sole eyewtness to the event, in
determ ning whether petitioner suffered a syncopal episode (i.e.,
fainted) or a seizure. “It is patent that the diagnosing
physician in a case involving a possible seizure is dependent
upon the testinony of the eyewitnesses to the event to provide a
description of its manifestations.” Petition of O sen, 6 NISB
155, 158 (1988).
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physi ci ans based their diagnoses on inconplete and/or inaccurate

i nformation.*®

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’s appeal is denied;® and

2. The initial decision of the |aw judge and the actions of
the Adm nistrator in denying petitioner any class of nedical
certificate are affirned.

HALL, Chairnman, HAMMERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

8 The record shows that in reaching his medical opinion that
petitioner experienced a syncopal episode, Dr. Rosenbl oom did not
consi der statenents from M. Ml oney, the sole eyewtness to the
event. (Tr. 26.) The record also shows that Dr. Rosenbl oom and
Dr. Nancy A. Lee, an endocrinol ogi st who conferred with Dr. Mers
and upon whom he relies in reaching his nedical opinion, were
under a m staken assunption that petitioner had not eaten for
nmore than 12 hours and then ingested a | arge carbohydrate | oad.
(Pet. Ex. 2 and 6; Tr. 22.)

9 Because we believe the existing record provides an adequate
basis for assessing petitioner’s contentions on appeal, his
request for oral argunent is denied.



